Internal Revenue Service Department of the Treasury
District P.0O. Box 2508
Director Cincinnati, OH 45201

Person to Contact:

Telephone Numbar:

Refer Reply to:

pate:DEG 15 1989 No Resfonec Rectned 7o
DENIAL LETFER. CASE
CLOSED BY REVIEW 119 e

Dear Sir or Madam: _

We have considered your anplication for recoqnition off axemption from
Fedaral incomae tax undar the provisions of section .501(¢)(3) of the
Internal Ravenua Cnde of 1986 and 1ita applicable Income Tax
Reaqulations. Based on thea avatilable information, we have determinad
that you do not qualify for the reasons set forth on Enclosure I,

Consideration was given to whethar you qualify for exemption under
nther subgections of section 501(c) of the Code and we have concluded
that you do not. o

A3 your orqanization has not established exemption from Federal income
tax, it will be necessary for you to f£ile an annual income tax return
on Form 1041 {f vou are a trust or Form 1120 i{f you are a corporation
or an unincorporated assoclation, Contributions to you are not
deductible under section 170 of the Code.

It you are in aaqreemant with our proposed denial, please 3ign and
retnurn one copy of the anclosed Form 6018, Consent to Proposed Advarse
Action,

You have the riaght to protest this proposed datermination Lf you
believe that It is Ltuacorrect, To protest, you should submit a written
appeal giving the facts, law and other 1information to sSupport your
position as explained Lin the enclosed Publicatin 892, "Exempt
Orqganizations Appeal Procedures for Unagreed Issues™. The avpeal must
be submitted within 30 days from the date of tpis letter and must
be gigned by one of your principal officers. Ygu may raquest a
hearing with a member of the office of the Reglonal!Director of Appeals
when you file your appeal, Tt a hearing 1is tequegted. you will be
contacted to arrange a date for it. ‘e hearing may be held at' the
Reglonal Oftice, or, 1f you request, at any mutually convenient
District Office. If you are to be represented by someona who 1s not
one of your principal officers, he or she must fila a proner power of
attorney and ocherwise qualify under our Confarence and Practice
Requiraments as set forth 1in Section 601,502 of the Statement of
Procedural Rules., See Treasury Department Circular Nn., 230.
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1f you do not protest this proposed determination in a timely manner,
it will be considered by the Internal Revenue Service as a fallure to
axhaust available administrative remedles. Saction 7428(b)(2) of the
Internal Revenue Code provides {in part that: ‘ )

A daclaratory judgement or decree under this section shall T
not be issued in any proceedina unless the Tax Court, tha

Claimg Court, or the district court of the United States for

the District of Columbia determines that the orqganization

invnlvad haa avhaaiad administrative remedias available to

it within the Inta."al Revenue Service.

[f we do not hear from you within the time specified, this will bacoma
our final determination, In that avent, appropriate State officlals
will he notified of this action in accordance with the provisions of
section 6104(¢c) of the Code.

Sinceraly yours,

by
I
District Director

Enclosures: 3

cct
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ENCLOSURE IE

A review of your application and subsequent corregpondance 1indicates
that you were incorporated in the State of I on I
Your Articles of Incorporation state that the purposes of vyour
enrporation are to construct, maintain and operate superior gqolf- - -

facilities for the use and enjoyment of “the general public at a-—— --

raasonable user's fee with the entire net dtofpcs derived tharefrom
to be used for educational and charitable purposes,

{
Article IIL of the Articles of Incorporation sgtates that the
corporatlion will be in existence for one hundred ywvars,

Article V states that the rasjident agent of the foundation will be

I, 2 retired professional qolfer, is the prasident
of this corporation, N :nd D are also
diractors of GG, The
Articles of Incorporation state that the directors may bde re-elected
to sncceed themselves without limitation. i

Article XII of the Articles of Incorporation states that this
corporation shall have and enjoy the powers enumeratead and set forth
in Section 4 of the Act entitled "An Act concetqi&nq the organization
of toundation or holding companies which prescrj.i;b‘e thelr powers and
duties", and as set forth in “The [ General Not-for-Profit
Corporation Act",

The application astates that it provides a qolfinq facilicty for the
use of the ageneral public. This would lead to lessening the burden
of the local qovernment and the net proceeds would be used for
educational scholarships for young golfers and young people working
for the faciliity.

- meuty |
B -ntered into a lease agreement with the Board of Commissioners

of the County of [IIIINIE.

A larqe portion of about Il acras of 1land 1located in [HIIIEIEGEGE
County is leased to IS
to construct, operate and maintain Il holes of golf and I practice
greens. The lease aqgreement authorizes . that’' all feas shall be
comparable to those charged by private golf courses open to the
qenaral public in the area bhut may not at any time be more than [
percent greater than those presently charged by the municipal golf
courses in I .

The remaining land is leased to IS for the
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purpose of constructing a modern golf clubhousa, ' practice range and
adequate parking facilities. The lease further states that the club-
hnuse will contain space for a orofessional aolf shop, with equipment,
marchandiea and gservices offered in connection therewich. NG
will have exclusive rights and privilege of conducting and operating. a_

restaurant and bar in the qolf clubhouse. NN 2150

has the right to rent his qolf carts to the golfers of NGB
I .

The term of the lease is for I vears. The lessees have the right
to renew the lease for I successive Jlll-vear periods.

on . the directors of the foundation passed a
resolution allowing it to borrow SHENEEE from N
I :or a term of Hl years with an annual interest rate at HE
Il pecrcent to finance the construction of a public golf course, It
turther authorcized NG co -xocute any
and all paper and document for and on behalf of the corporation in
order to effect said loan and borrowing. :

I  cinanced the golf
cnurse by aentering into HIN loans with I
I oo I There was no written
aqreamant between the foundation and M r2qarding to the
lattar loan. k

The sole income of I,
Bl i3 fron qreen fees which are charged at the same rates as the
manicipal aolt courses. The past financial data from [l throuah
Hl showed that only Jlll percent or legs of the foundation's 1income
was used for the scholarship program. The provosad budgets of |
through [l show chat |
Bl (c expected to give only [ percent of its total income to the
scholarship program, The organization oparates a golf course with
the estimatad income of SHIEEEEE in I and only plans to give SHIEENE
to charity. Most of income was used and is expected to be used for
employees3' salaries and maintenance.

v
s

. director, suparvises collecting green fees and schedul-
ing golfers and NN supervises mainténance of the qolf
course and equipment, Each receives SN ver vear from the founda-
tion for their services.

The application further clarifies that the caddié&; are no longer given
priority because of their relationship to the sport of gol€f, The
diractors decided to donate the scholarship funds directiv to N
I i
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Form 1023, Application for Recognition of Exemption under section
501({c)(3) of the Internal Revenue Code, was prevtdusly submitted by the
corpnration on . tThe District Director denied this request
for exemption in a latter dated HIIIIIEENE. This position was
sustained upon appeal by the Regional Diractor ofJAppeals.

The corporation claims that the current activttiegldiffer from its pascw—w-m*~_
activities because its debts were reduced and facilities were expanded.
These changas wara made at various times d:uri.nq} the last I

years.

Section 501(¢)(3) of the Code provides, {n part,sfor the exemption from
Federal income tax of organizations orgqanizad and operated exclusively
tor charirable, religious or educational purposes, no part of the nat
earnings of which inures to the benefit of any private shareholder oc
individual.

Section 1.501(c){3)~1(a){1) of tha Requlations states that in order to
qualify under section S01{(c)(3) of the Code, an organization must be
both orqanized and operated exclusively for one or more exempt purposes.
1f an organization fails to meet either tha  orqganizational or
nperational test, it is not exempt.

Section 1,501(c)(3)=1{c){1) of the Ragqulations states that an organiza-
tion will be regarded as "oparated exclusively" for one or more exempt
pnrposes only L{f it engages primarily in act;vtti?s which accomplish
one or more of such exempt purposes specified in section 501(c)(3) of
the Code, An orqanization will not be so régarded {f more than an
insubstantial part of its activities is not in fux;herance of an exempt
purpose, :

Section 1.501{c)(3)-1(d)(1)(il) of the Requlations states that an
orqanization Ls not operated exclusively for one or more exempt purposas
unless it secrves a public rather than a private inkerest. It must not
be operated for the benefit of designated tndividuals or the ocersons who
creataed tt. :

Section 502(a) of the Internal Revenue Code statei that an organization
which operates for the primary purpose of car;ylnq on a trade or
business for profit shall not be exempt from taxation under section 501
on the ground that all of Jts profits are paﬂﬂble to one or more
organizations exempt from taxation under section | 507 of the Internal
Revenue Code. ﬁj

Section S13(a) statas that an organization i< qdd,ect to tax imposed
by section 511, on any trade or business rwg‘cnwpuct of which 1is not
substantially related to the exercise or p:-'.cmafice by such orqaniza-
tion of its charitable, educational, or o;heﬁQ purpose or function
constlituting the basis for its exemption under s%ﬁtlon 501.

;
i
I
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Revenue Ruling 67-5, C.,B. 1967-1, 123 describes a foundation controlled
by the creator's family which is operated to enable the creator and his
family to engage in financial activities which are beneficial to them,
but detrimental to the foundation, The foundation is operating for =a
substantial non-exempt purpose and serves tha private interests of the

creator and his family, and tharefore is not entitled to exemptiom Tidm

Federal Lncome tax under section 501(c){(3) of the Internal Revenue Code.

Revenue Ruling 74-298, C.B. 1974~1, 133 states that a nonprofit organi-
zatlon whnse sole activity is sponsoring an annual professional golf
tournament for which it leases a golf course and charqges admission, is
not operated primarily for an avamnt wurssss. A proressional golf
tournament is an activity that can be oparated fot profit, and the
sponsorship of such a golf tournament ¢an itself be "a business for
profit, The golf tournament sponsored by the organization is carried on
with the general public and 1its operated in a manner similar to
tournaments operated for profit.

Revenue Ruling 66-225, C.B. 1966-2, 227 states that an orqganization
formed by the owner of a reqular, for-profit business is not entitled
to exemption when the organization is used aa a part of the private
business, i
I+  was organized  and
is operated by IIIIIIIEE. “ho 2180 operates a private business
adjacent to the foundation's golf course, As descttbed in the lease
agreement, he has exclusive right to operate ‘hia pro-shop, bar,
restaurant, parking facilities and golf cart rental. Since the founda-
tion has no such facilities of its own, the users of the foundation
automatically become patrons to I s adjacent businesses. The
qolfers who wish to rent gqolf carts will have to creant them from
.

The operation of the foundation's q2lf course and operation of
I s ad jacent business become parts of the same business,
Thus the rasults of one will help the other successfully in business,

This corporation was financed through private loans such as loans from
Small Business Administration and I . This is an
unusual approach for developing the: public recreational
facilities, They are usually financed through government support and/or
the general public. Tt is naturally understood that NG
has an economic interest in the qolf course. The qolf course \is
astrongly controlled by him to protect his economic interest 1in the
foundation through the loan, Because the foundation and his private
business work hand in hand, Lif the qolf course sucqgede 80 does his pro-
shop, bar and restaurant. The qolf course operated by [N




I  does business with the general
public but it ts operated in a manner to benefit I

This organization devotes large amounts of time and money to an activity

that produces vary little Eor charity. Its primary purpose is to carry _
on a trade or business for profit or benefit of the individual(s). _

Therefora, the charitable or educational activity becomas a secondary
purpose to the running of golf course. Accordingly, the operation of

this foundation is for the private benefit of HIIIIIIIEIENEGEGEGEGEGEGEGNNNN
and lacks a significant charitable accomplishment.

Pastharmers, cscticn S02 2f tha Intarnal Ravanna (nda atates that an
organization shall not qualify for exemption under section 501 on the
ground that it uses all of its net income- for charitable purposes (L€
its primary purpose is to conduct a trads or business for profit. [ ]
I . conducts a  trade or
business for profit and gives some of {ts funds to an exampt orguani-
zation. Saction 502 of the Internal Revenue Code prohibits exemption
to such an organization,

Theretore, |
doas not meet the requirements set forth in section 501(¢c)(3) of thea
Internal Revenue Code.

Based upon the information recently submittad, we have concluded that
this corporation has not changed or has not attempted to change its
purposes and activities to comply with section 501(c)(3) of the Internal
Revenue Code since our oriqginal determination was made in .
Therefore, we agaln deny the application of HIIIIINGIIEE
I cor exemption,

‘This is a denial letter,






